
CONTEMPT 

  

A Defendant may avoid contempt in one of three ways: 

  

  1) May seek CLARIFICATION of an injunction  

  2) May seek MODIFICATION of an injunction 

      (factual or legal circumstances must have changed) 

  3) May seek TERMINATION of an injunction 

  

There are 4 types of contempt a court may award for violation of its order. 

  

Criminal Contempt: 
  

    Hicks v. Feoick, p. 301 - If a fine or sentence imposed is punitive in nature, constitutional due 

process applies and the state will carry the burden of persuasion and production in any contempt 

proceedings beyond a reasonable doubt.  A fine is punitive where it is paid to the court and the 

defendant cannot purge the fine by complying with the court order.  A sentence is punitive where 

it is unconditional imprisonment for a definite period of time and cannot be purged by complying 

with the court order. 

  

    Willfulness - p.323 Note 2 - in order to impose criminal contempt the state must show the 

Defendant's conduct was willful. 

  

    p. 324 Note 4 - Impossibility is a defense to both criminal and civil contempt.  

  

Civil Coercive Contempt: 
  

    p. 310 Note 4 - "Coercive civil contempt usually requires three steps: (1) the issuance of an 

injunction; (2) a determination of contempt and the imposition of sanctions subject to the 

condition that the defendant can purge; and (3) a finding as to whether the defendant has 

purged."  

   

    Hicks v. Feoick, p. 301 -     A sentence is civil coercive where it is for an indeterminate period 

of time and is conditioned on the Defendant's failure to comply with a court order.  A fine is civil 

coercive when it is paid to the opposing party or the state and it is conditioned on the Defendant's 

failure to comply with a court order.  A Defendant must have the opportunity to purge the 

sentence at any time by complying with the court order.  If the Defendant does not have the 

opportunity to purge once the sentence has started - it is criminal contempt.  

  

    Procedural due process requires notice be given to the Defendant and an opportunity for him 

to be heard before the court. 

  

    p. 324 Note 3 - Federal courts and most states impose a "clear and convincing" standard on 

civil contempt.  

  

    p. 324 Note 4 - Impossibility is a defense to both criminal and civil contempt.   



  

Civil Compensatory: 
  

    Civil compensatory is a fine paid to the opposing party for violation of a court order.  p. 325 

Note 2 - "The measure of the fine in compensatory contempt is ordinarily the plaintiff's rightful 

position - the measure of compensatory damages."  Unlike civil coercive, the Defendant cannot 

purge the fine by complying with the court order.  In this scenario the Defendant has already 

failed to comply and the court is now imposing a fine on the Defendant which he must pay the 

opposing party. 

  

    Procedural due process requires notice be given to the Defendant and an opportunity for him 

to be heard before the court. 

  

    p. 328 Note 2 - A few jurisdictions do not recognize civil compensatory contempt (CA, TX, 

NC, etc.) because those jurisdictions feel it is a form of damages that the other party should be 

required to prove before a jury. 

  

Summary Contempt: 
  

The court has the inherent power of summary contempt which allows a judge to take measures to 

control the courtroom without further procedures.  Summary contempt would occur typically 

where a person in the courtroom repeatedly disrupts the proceedings and/or uses inappropriate 

language. 

  

DISCUSSION 

Compensatory Damages 

  

Compensatory damages is a monetary remedy paid for the Plaintiff’s loss.  

This money substitutes for the economic value of the loss.  Compensatory 
damages are a legal remedy awarded by a jury.  A plaintiff would choose 

compensatory damages when he would is seeking money and he has 

suffered actual, provable losses.  Damages are the default remedy to which 
plaintiffs are generally entitled because of the easy of court administration in 

the one-time award.   
  

Qualifying for Compensatory Damages  
  

Compensatory damages are categorized as either general or 
consequential.  General damages are those damages which flow directly 

from the harm, and are the primary, typical loss suffered by plaintiffs in 
similar cases.  Consequential damages (sometimes called "special 

damages") are secondary losses which are particular to the plaintiff.  For 
example, in Evra v. Swiss Bank, a bank's negligent wire transfer resulted in 

no general damages to the plaintiff because the money was not lost nor 
were bank charges accrued for the transfer.  Instead, the plaintiff suffered 



consequential damages of the profits from a shipping contract for which the 

money transfer was intended.    
  

Recovery of consequential damages is limited because courts are suspicious 

of these secondary losses and because of the desire to avoid windfalls to the 
plailntiff.  Consequential damages must be proximately caused, 

foreseeable, not avoidable, certain, and not remote.   Proximate cause 
requires that the loss be factually caused by the defendant's wrong.  

Foreseeability requires that the defendant know or should have known of the 
potential for the particular loss.  Plaintiffs must take steps to avoid 

consequences of the wrong after the harm, and in some cases before the 
harm.  The law forces the party who is the least cost avoider to take steps to 

mitigate additional consequential losses stemming from the harm.  
Consequential losses must also be reasonably certain, and cannot be 

speculative.  Courts also legally limit consequential damages that are too 
remote, that are too distant in time and causation from the original harm.  
  

Damages are also classified into a second category of pecuniary and non-

pecuniary damages.  Pecuniary damages are the economic losses that flow 
from a legal wrong.  Non-pecuniary damages are the non-economic, or 

intangible losses that flow from the wrong.  Non-pecuniary damages include 
pain and suffering, loss of society, loss of consortium, loss of services, loss 

of quality of life, and other intangible losses like loss of reputation. 
Measuring Compensatory Damages 
  

When measuring compensatory damages, the courts seek to put plaintiff in her rightful position, 

that is the position she would have been in but for the harm.  Courts are looking for balanced 

measures of relief that do not provide windfalls to the plaintiff nor fail to return the plaintiff to 

her rightful position.  The measure of damages can compensate plaintiff for the value of her loss, 

her expectation prior to the loss and/or her reliance or out-of-pocket losses after the breach.   

  

Courts typically choose from among six different measurement options in determining the 

amount of pecuniary compensatory damages:  Market Value, Replacement, Personal 

Value, Repair Costs, Use Value and Diminution in Value.  Market value is 

the price a willing buyer would pay a willing seller.  Depending on the nature 
of the item lost, this market value may be depreciation or decreased 

because of the effects of the market.  Replacement is the cost to replace the 
loss on the market, and is often greater than the market value because the 

timing of a forced sale due to breach eliminates the ability to find bargains.  
If the plaintiff replaces the loss with something of greater, rather than 

similar value, the court will subtract out this "betterment" or additional gain 

in order to compute the proper replacement value.  Personal value or 
sentimental value is the worth that a person subjectively places upon a loss. 

Repair costs are the amount to repair or restore the damaged item to its 
pre-harm condition.  Use value is ancillary measure of loss from the harm 



that measures the loss of the use of the damaged item or property.  For 

example, if a pizza delivery driver's car is totalled in an accident, he may 
lose the loss of the use of the car for work if he is not able to rent a 

substitute in time for work.  Diminution in value is the change in the 
objective worth of the loss from pre-harm to post-harm, and is the common 

measurement used for breach of warranty cases.  Courts have adopted rules 
to guide them in choosing among these measures.  Some courts adopt 

"lessor of" rules that mean that the court should select the lowest of the 
available measure options to return the plaintiff to her rightful position at the 

least cost to the defendant.  Other courts prefer market value as the most 
objective assessment of worth.  Courts will always be looking for the 

measure that fits the facts of a case, and that returns the plaintiff to her 
rightful position without granting a windfall at defendant's expense.     
  

Non-pecuniary or intangible damages are measured in the first 
instance by the jury based upon the evidence.  The courts then 
assess whether such amounts are excessive and whether they jury’s 
award is reasonable and supported by evidence so as not to shock 
the conscience.  Courts make this determination by 1) comparing 
the award to awards in similar cases; 2) adjusting the award for any 
aggravating circumstances; and 3) examing the quality of the 
supporting evidence.  If the court determines the award is 
excessive, it will order remittitur giving the Plaintiff the option of 
accepting the reduced award or a new trial.  Tort reform statutes 
also impose limits upon non-pecuniary damages, typically limiting 
non-pecuniary recovery to 3 times pecuniary.  In Ohio, the tort 
reform law limits plaintiffs to $250,000 or if pecuniary damages are 
larger, three times pecuniary damages up to $350,000, with a per 
occurrence cap of $500,000. 
  

Compensatory Damages in Torts 
  

There are two types of tort damages: injury to person and injury to 

property.  A typical personal injury tort case will include claims for pain and 
suffering, lost earnings, reasonable medical expenses, and harm to property 

or business.  A typical property tort case will include either diminution in 
value or repair cost of the damaged property, loss of use, and incidental 

annoyance or discomfort to the Plaintiff.  
  

Torts damages are categorized as either pecuniary or non-pecuniary.  Pecuniary losses include: 

lost earnings or earning capacity (past and future), medical expenses (past and future), any other 

out-of-pocket expenditures, and property loss. Damages for future loss must be discounted to 



present value using a common discount rate of 2% in which the estimated future lump sum is 

reduced by 2% in order to accurately reflect the operation of inflation and investment upon the 

value of future money given today.  Non-pecuniary losses include: pain and suffering 

(physical or emotional distress), loss of society, loss of consortium, hedonic 

damages, loss of services, and any other intangible losses.  For wrongful 
death cases, other damages may include funeral expenses and loss of 

inheritance.  Loss of society is the loss of companionship with a family 
member or friend.  Loss of consortium is the loss of society and sexual 

relations with a spouse.  Quality of life damages (sometimes called hedonic) 
measure the inability to enjoy life or activities as before the harm.  Loss of 

services measures the in-kind services a plaintiff is unable to perform such 

as cooking, cleaning, household chores, or yard work.  In some 
jurisdictions, loss of services is viewed as a pecuniary damage 
because plaintiffs often hire a replacement for the loss in services, 
and so the loss to the plaintiff is really monetary.   
  

Compensatory Damages in Contracts 
  

In contract, the plaintiff's general measure of damages is the loss of 
the value of the contract.  (Rest. 347).  Plaintiffs may also seek 
consequential damages, Rest.§347(b), UCC §2-719(3), though 
liquidated damages clause often exclude recovery for such 
secondary losses.  The Uniform Commerical Code also authorizes 
recovery of "incidential damages" for the out-of-pocket losses 
incident to a breach.  Plaintiffs in contract cases do not generally 
recover for emotional distress unless there is a related bodily 
injury.  Rest. § 354.  Pre-judgment interest is also available to 
plaintiffs in contract cases.   

  

For buyers, the loss of the contract is measured by 
the replacement cost (cover price minus K price), market value 
(market price minus K price), or diminution in value (difference 
between the value of goods promised and the value of the good 
received).  For consequential damages, the UCC specifies that the 
damages must be  proximately caused by the specific contract 
requirements, be reasonably foreseeable to the seller and be 
unavoidable by the buyer (duty to mitigate).  The UCC also states 
the the breachers is liable for any personal injury to the buyer from 
the breach.  Buyer's incidental damages include those reasonable 
expenses incurred incident to (often after) the breach, such as 
making phone calls or travelling in order to effectuate a cover.   



  

For sellers, the value of the contract is measured by the measured 
by the replacement value if the seller is able to resell (contract price 
minus resale price) or the market value if the seller is unable to 
resell (contract price minus market price).  The seller cannot 
recover consequential, but may recover incidental damages such 
as any commercially reasonable charges, expenses, or commissions 
incurred in stopping delivery, transportation, or care and custody of 
goods after breach.   

  

Often in contracts, the parties will have agreed to their own 
designated of damages or remedies in the contract.  
These liquidated damages will be enforced by the court as long as 
they are reasonable.  In determining whether liquidated damages 
are reasonable, the courts look to whether the liquidated damages 
are reasonable in relation to either the anticipate or actual loss.  
Liquidate damages might also be considered reasonable because of 
the difficulty of proving damages in a case, thus reinforcing the 
utility of contractually liquidating that amount.  Liquidated damages 
that are unreasonably large are considered penalties that will not 
be enforced.  Liquidated amounts that are too small might be 
considered unconscionable or may be rejected because they fail the 
essential purpose of providing some relief to an injured party.  
  

  

  

**********************************************  
  

Discussion 

  

PERSONAL VALUE - Prof. Thomas - In one of your answers in your Q&A 

Remedies book, (Property damage #46 - the problem is a fire destroys a 
man’s signed photo which primarily has sentimental value), you state that 

most courts will not allow the man to recover the sentimental value of the 
photo, only the cost of the film and the development.  On p.589 of the text, 

it states one can get sentimental value to avoid an award of nominal 
damages, but it goes on to say such damages are severely circumscribed. 

 How does one ever get Personal Value? 
  

My co-editor liked testing the teeny rules...  There is a special rule for photos 

developed :) in the wedding photo cases that personal value is not available 



in these type of cases because the sentimental value is so much greater 

than the costs of the film and development that the defendant provides.  If 
photo companies were responsible for this mega amount of loss, they would 

have to charge exorbitant rates for film developing.  But this can fit into our 
general rule that sentimental value is theoretical option, but that courts still 

are suspect about its use and also will award the measure of damages that 
places plaintiff in her rightful position at the least cost to the defendant.  

This photo case is an example of how the least cost analysis works. 
  

Declaratory Judgment 
  

  A declaratory judgment is an authoritative and definitive statement by a court which 

establishes the rights, status, or legal relationship of the parties.  Declaratory judgment 

is a discretionary remedy - the court is not required to exercise jurisdiction.  A 

declaratory judgment action will typically be tried to a jury.  
  

  The requirements for declaratory judgment are broken into two categories: 

mandatory and discretionary.  
  

  Mandatory requirements decide whether declaratory judgment is available.  These 

requirements are: 
  

  1.  There must be an actual controversy - must be real and concrete (not       

       hypothetical, abstract, or advisory) 

  2.  The parties must be adverse 

  3.  The issue must be ripe for adjudication - there is an immediate threat of  

       harm. 
  

  If the above factors are met, then the court must decide whether a declaratory 

judgment is appropriate.  In doing so it takes the following discretionary factors into 

account: 
  

  1.  Would a declaratory judgment serve a useful purpose? 

  2.  Would the declaratory judgment terminate future uncertainty? 

       (note: the judgment cannot be for a past completed event, IE - it is 

       improper for a Defendant to seek a declaratory judgment that she is not  

       liable for a past harm.) 

  3.  Are the parties using the declaratory judgment improperly? 

             Are they forum shopping / procedural postering? 

  

  Relief.  The declaratory judgment is a remedy that provides the parties with an 

authoritative statement of their respective rights.  If the parties do not voluntarily 



conform their conduct to the terms of the declaration, the injured party may seek 

further relief in court.  Further relief can include damages, restitution, or injunctive 

relief. 
  

  

  

  

Discussion 

Use the discussion area to pose questions about the information contained above or to start a 

debate about the rules summarized above. 

Last modified at 4/26/2009 3:56 PM  by Thomas,Tracy A  

 

INJUNCTIONS 
  

An injunction is an equitable remedy that prevents future harm and is designed to protect the 

Plaintiff's rightful position.  As an equitable remedy, an injunction is issued by a judge (not a 

jury).  Plaintiffs will choose injunctive relief when they desire that the court order the defendant 

to take or stop certain actions.   

  

QUALIFYING FOR PERMANENT INJUNCTIVE RELIEF 

To qualify for permanent injunctive relief a Plaintiff must show the following four factors:  

    1.  Imminent threat of harm; 

    2.  Irreparable injury; 

    3.  A balance of equities;  

    4.  Not adverse to public interest. 
Imminent threat of harm is harm that is likely to occur or recur in the future.  One can establish 

imminent harm by showing an explicit threat, past violations, or continuing violations.  The harm 

cannot be moot and must be ripe for adjudication.   

  

An irreparable injury is for which there is no adequate remedy at law.  Irreparability can be 

established by showing that money damages are inadequate to put the plaintiff in her rightful 

position or by some other unique feature of the loss.    

  

The court must then balance the equities to see if an injunction should issue.  Sometimes a 

Plaintiff is not entitled to her rightful position because doing so would cause undue hardship to 

the Defendant.  The Defendant's hardship must be much greater than the Plaintiff's benefit.  The 

classic example of undue hardship is the cement factory which cannot contain its dust (Boomer v. 

Atlantic Cement Co.) and where the benefit to the seven Plaintiffs were the value of her home 

(say $185,000) and the burden on the Defendant would mean shutting down the plant, thereby 

wasting the millions of dollars of capital investment.  In the cases of such economic waste, 



the balance will weigh against issuance of the injunction and instead the court will likely award 

damages.  

  

The last requirement before an injunction will issue is for the court to 

ensure the injunction is not adverse to public interest.  Two examples of injunctions which would 

run counter to public interest are: enforcement of employment contracts (shouldn't promote 

forced labor), or issuance of inefficient injunctions (shouldn't promote extortion / misuse of legal 

system). 

  

  

FOUR TYPES OF INJUNCTIONS  
  

There are four main types of injunctions: preventative, reparative, structural, and prophylactic.  

A preventative injunction stops the harm from happening in the future.  A reparative injuction is 

designed to undo a past harm by repairing or undoing the continued effects of the wrong.  A 

structural injunction restructures the Defendant such as breaking up a monopoly.  A prophylactic 

injunction implements measures that are designed to stop the Defendant from doing actions that 

are causally connected to Plaintiff's harm.  It is designed to address the facilitators of the harm.  

Prophylactic relief appears broad, but is not a license for improper relief, as the courts have 

required a causal nexus between the prophylactic measures and the defendant's wrong.  A 

prophylactic injunction is awarded typically when the Defendant's past actions warrant such an 

injunction.  It is appropriate where the Defendant has failed to comply with other less restrictive 

injunctions or where the Defendant has a history of aggressive, violative behavior. 

  

THE PROPER SCOPE OF INJUNCTIVE RELIEF 

  
Courts generally say that the scope of injunctive relief should match the scope of the harm.  This 

means that the Plaintiff is entitled to be in her rightful position, no more, no less.  An example is 

the prison case of Lewis v. Casey in which a prophylactic and structural injunction dictation 

myraid aspects of the operation of a prison law library was found to exceed the scope of the harm 

where one or two inmates were denied access to the courts because they were illiterate.  The 

relief needed to be confined to addressing the scope of the illteracy, such as by providing 

paralegal assistance to those inmates who could not read.   
  
In order to determine whether an injunction has exceeded its scope, we first have to identify the 

harm.  The harm is the legal violation that the injunction is designed to cure.  Once we identify 

the harm we must then ensure that the injunction only addresses that specific harm.  If the 

injunction's scope is aimed at a different target, then the injunction is overbroad. 
  
ADMINISTERING INJUNCTIONS 
  
A Defendant may seek relief from an injunction by either requesting the court modify or 

terminate the injunction.  FRCP 60(b)(5) allows for relief from judgment where the judgment has 

been satisfied, the prior judgment upon which it was based has been vacated or reversed, or it is 

no longer equitable that the judgment have prospective application.  



  
To qualify for modification of an injunction the Defendant must show either a change in the facts 

surrounding the case or a change in the law. If the Defendant can show either has changed, the 

court may modify the injunction to suitably tailor it to the changed circumstance.  
  
To qualify for termination of an injunction, the Defendant must show that she has complied in 

good faith with the order and that she has eliminated the original harm and the effects to the 

extent practicable.  
  

  

SPECIAL TYPES OF INJUNCTIONS 

TEMPORARY INJUNCTIONS 

PRELIMINARY INJUNCTIONS 

CONTEMPT 

  

  

Discussion 

Use the discussion area to pose questions about the information contained above or to start a 

debate about the rules summarized above. 

  

   

THE EBAY CASE WAS NOT COVERED IN THE DAY SECTION OF THE 

COURSE AND SO THE CASE PER SE WILL NOT BE ON THE EXAM [TT].  
Taking an economic approach to undue harship, the court will look to 

see whether an injunction is efficient.  Injunctions will issue under the 
economic theory only where low transaction costs enable the parties to buy 

out the injunction.  In other cases, the courts are concerned that the undue 
leverage gainied by a party through an injunction will lead to extortion or 

high costs for bargaining around the injunction.  Justice Kennedy expresses 

this concern in relation to patent law in eBay v. MercExchange.  "When the 
patented invention is but a small component of the product the companies 

seek to produce and the threat of an injunction is employed simply for 
undue leverage in negotiations, legal damages may well be sufficient... and 

an injunction may not serve the public interest."  The court wants the parties 
to be able to bargain to reach an efficient result.  An injunction should not be 

issued where the transaction costs prohibit such a bargain from occurring.  
Where the cost to one side is minimal and the threat to the opposing party is 

great, an inefficient injunction exists which could facilitate the extortion the 
court seeks to prevent.  On principles of public interest this should not be 

allowed. 
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Besides compensatory and punitive damages, a Plaintiff could be awarded 

either nominal or presumed damages.   
  

Nominal Damages 

  

Nominal damages is a small trivial award (often $1) given where the Plaintiff 
has established a cause of action but no injury for which compensatory 

damages is available.   Such an award may occur in trespass where there is 
no property damage. 

  

Nominal damages are not available in certain torts such as negligence 
(where injury is part of the prima facie case).  

  

Nominal damages will qualify a Plaintiff for attorney’s fees where allowed by 
statute.  But the court may use the Johnson factors to reduce the award of 

attorney’s fees due to Plaintiff’s relative lack of success.  See ATTORNEY'S 

FEES 

  

Nominal damages may serve as a hook for punitive damages where the 

underlying action is an intentional tort involving egregious conduct or where 
the Plaintiff sues for violation of his constitutional rights.    

  

Presumed Damages 

  

Presumed damages are a substitute for compensatory damages when the 

loss is impossible to measure.  See Memphis Community School District v. 
Stachura.    

  

DISCUSSION 
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PRELIMINARY INJUNCTIONS 
  

The goal of a Preliminary Injunction (PI) is to maintain the status quo during 
the course of the litigation.  A PI is issued prior to a final decision on the 

merits.  As with all injunctions, the scope of the PI must match the scope of 

the Plaintiff's harm (the Plaintiff cannot get more than her rightful position). 
  

Basic Rules for Granting a PI: 
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  1.  There is a likelihood of success on the merits. 

  2.  Irreparable injury will occur during the litigation phase 

       (before trial). 

  3.  Threatened injury outweighs damage of PI to Def.  

  4.  PI is not adverse to the public interest 

  5.  The Plaintiff notifies the Defendant and the Defendant is given an 
opportunity to be heard. 

  6.  Plaintiff posts a security bond 

   

Procedure - p. 189 - "The procedural safeguards (for a PI) are parallel to 
those required for a TRO. (1) Specific facts demonstrating the need for the 

(PI) must be established under oath... (2) The applicant must post security.  
(3)  The (PI) is valid for the indefinite period of time until the court conducts 

a full hearing on the question of whether permanent injunctive relief is 
warranted." 

  

  

p. 189 - Unlike TROs, Courts generally will allow an interlocutory 
appeal of a PI.  
  

  

DISCUSSION 

  

  In order to grant a TRO/PI does the likelihood of success on the 

merits have to be "substantial" as it says in Schiavo? 
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Punitive Damages 

  

The purpose of punitive damages is to punish the defendant for bad acts, deter future similar 

conduct, and to make an example for others. 

  

Qualifying 

Punitve damages are parasitic, meaning they must be attached to another damages award.  

Nominal damages will suffice. 

  

Punitive damages are available in tort actions.  They are not available for contract claims, unless 

there is an independent tort, such as fraud, breach of duty of good faith, etc.  Mere negligence 

will not support an award of punitive damages.  Instead, the defendant must either act 



intentionally (i.e. "with malice") or recklessly (i.e. consciously disregarding the possiblity of 

harming somone). 

  

Limitations 

  

Federal Constitutional Limitations 

  

To exceed Constiutional Limitations, a punitive damages award must be so grossly excessive as 

to violate the Due Process clause of the U.S. Consitution.  Due Process has been denied in 

awarding punitives if fair notice of the potential penalty was not given to the defendant, if the 

standards for awarding punitives was arbitrary, or if the award was arbitrary in severity/amount.   

  

The three "guideposts" for determining whether punitives exceed federal consitutional 

limitations are 1) reprehensibility of the defendant; 2) ratio of punitives to compensatories; and 

3) other civil and criminal sanctions. 

  

In analyzing reprehensibility, the court looks to the following: is it physical or economic harm; is 

it a repeated or isolated incident; was the act intentional or accidental; did the act concern the 

health/safety of the public. 

  

While the Supreme Court has refused to draw a bright light as to what ratio of punitives to 

compensatories would violate the constitution, the Court has suggested that only in rare cases 

could the ratio exceed 9 to 1.  Such cases would be where the punitive damages are attached to a 

nominal damages award, or in cases where the Defendant has evaded past detection (Red Roof 

Inn). 

  

State Law Limitations 

  

The standard for evaluating punitives under state law is more strict.  We simply ask whether the 

amount was excessive.  If the court determines that the award is excessive, it will order remittitur 

to a more appropriate amount. 

  

Factors the court may consider include 1) reprehensibility of the defendant; 2) the ratio of 

punitives to compensatories; 3) other criminal and civil sanctions; 4) the wealth of the defendant; 

5) any profits the defendant received as a result of the misconduct; 6) whether there are other 

plaintiffs with similar harms; 7) costs of the litigations; and 8) statutory tort reform caps. 

  
Note: Punitives damages are generally not available against a municipality in a civil rights action but are available against states. 
  

Vicarious Liability 

  

There are two tests for whether a principal will be responsible for paying punitive damages for 

actions undertaken by his agent.  Under the Scope of Employment rule, we ask whether the harm 

committed is within the scope of the agent's employment.  If the answer is yes, the principal is 

responsible.  Under the Complicity Rule, we ask whether 1) the principal authorized the act; 2) 

the principal recklessly employed the unfit agent; 3) the agent was a manager acting within the 

scope of his employment; or 4) the principal ratified or approved the act. 



  

  

  

Discussion 

Is the scope of employment test the majority rule? 

  

Use the discussion area to pose questions about the information contained above or to start a 

debate about the rules summarized above. 
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Restitution 

Restitution is awarded when the defendant has unjustly received a benefit from the plaintiff.  

Unlike damages, which seeks to restore the plaintiff to her rightful position, restitution seeks to 

restore the defendant to his rightful position but disgorging the undue benefit. 

  

Plaintiffs may choose restitution for a number of reasons.  It may be the only source of liability 

(unjust enrichment), it may be a more attractive remedy (e.g. defendant's gains are greater than 

the plaintiff's losses), or the plaintiff may want something specific back (specific restoration). 

  

Restitutionary Devices 

  

Plaintiffs seeking restitution can employ a number of procedural devices.  Which device is 

selected may determine the measure of restitution and whether a the parties are entitled to a jury 

trial (jury trial for legal but not for equitable). 

  

Legal 
Quasi Contract: A legal fiction which implies a contract at law because of fairness as a 
basis for awarding monetary relief to disgorge the defendant's unjust gain (when in fact 
there is no contract).  This is distinguishable from a contract implied in fact, which can 
be established when circumstantial evidence (behavior) shows that an actual contract 
was created between the parties. 
  

Quantum Meruit: A special subset of quasi contract that deals only with recovering the 
value of a plaintiff's services unjustly conferred upon the defendant.  Services may be 
valued by either the actual cost to the party providing the service or the fair market 
value of the services. 
  

*Sometimes rescission and replevin? 
  

Equitable: allows the plaintiff to "trace" funds by following the money through changes in 
forms and ownership. 
  



Constructive Trust: Implies a fictional trust and holds the defendant accountable as a 
trustee for the benefits accrued (includes appreciation or depreciation) from the 
wrongdoing. Usually requires fraud and the use of the plaintiff's specific property.   
  

Accounting of Profits: Like a constructive trust but the proprotion of profits attributable to 
the defendant must be subtracted/apportioned. 
  

Equitable Lien: Secures a debt owed to the plaintiff with the defendant's tangible 
property. 
  

Rescission: Cancels the contract and returns both parties to their pre-contract positions. 
  

Reformation: available when a written document does not accurately reflect the parties' 
actual agreement; court simply changes the form of the agreement so that the original 
substance is correctly stated. 
  

  

Measuring 
  

To determine the appropriate amount of restitution, generally we ask "what was the 
defendant's gain?"  This can be measured in terms of profits or apportionment of profits, 
market value of the thing taken, or costs savings.  Which remedial device the plaintiff 
chooses to employ will also affect the measure of restitution. 
  

Contract measures generally look to an objective market measure of teh worth of the 
item, so if the plaintiff uses quasi-contract, this may be the appropriate measure.  
However, this is not the exclusive measure under quasi-contract. 
  

Quantum Meruit, the more specific device dealing with unjust enrichment through 
receipt of uncompenstated services, may allow the plaintiff to recover the reasonable 
value of the services, or the cost the plaintiff incurred to provide the services.  This may 
be the more attractive option in a "losing contract" situation where the defendant 
substantially breaches. 
  

When the plaintiff uses constructive trust, the measure will be the amount of profits and 
appreciation (or depreciation) of those profits retained by the defendant as a result of 
the "trust."  Thus, in Church v. Jolley, were the defendant held two cars in a constructive 
trust, Plaintiff was able to recover the cars at their present (depreciated) value, not the 
original value that was placed in "trust."  If the money used to buy the cars had been 
placed in a triple A rated corporate bond instead and had accrued substantial interest, 
Plaintiff would have recovered the entire trust. 
  

Accounting of profits would reach a similar result as a constructive trust, except that any 
portion of the profits attributable to the defendant's efforts would have to be subtracted.  
My question is what makes a profit attributable to one party?  If in Church, the 
defendant had wrongfully acquired the funds but instead of buying cars placed the 



money in the triple A rated corporate bond and it doubled, would half of the profits be 
"attributable" to defendant's efforts, thus entitling her to keep that half of the money? 
  

Measuring restitution from an equitable lien is simple: the value owed is the same as the 
value given to the defendant.  If plaintiff paid defendant $20,000 to impove the house 
they are both living in and later sues defendant for unjust enrichment using an equitable 
lien, plaintiff will recover the $20,000 (assuming she prevails).  If Defendant refuses to 
pay or does not have the funds, Plaintiff can force the sale of the house and require 
Defendant to pay the restiution out of the sale proceeds. 
  

If the parties rescind the contract, the parties must be returned to their pre-contract 
positions.  The measure of restitution will depend on the specific facts, looking at what 
benefits were conferred. 
  

Reformation does not require measuring damages because it simply allows the court to 
correct the parties' agreement. 
  

  

  

Discussion 

I made a note that rescission and replevin are sometimes legal restitutionary devices.  Can any 

explain when and why? 

  

Use the discussion area to pose questions about the information contained above or to start a 

debate about the rules summarized above. 
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SPECIAL TYPES OF INJUNCTIONS 

  

The common law has created many different kinds of writs or claims that are 

essentially just claims for injunctive relief.  While utilizing technical labels, these 

writs all simply seek an order from the court prohibiting or requiring defendant's 

conduct.  
  

Specific performance: an injunction requiring performance of the 
terms of the contract. 
  

Writ of Mandamus: order to public or corporate officer to perform 
ministerial duty.   

  

Writ of Prohibition: order to an inferior court judge to refrain from 
unwarranted conduct / usurpation of power. 

  



Habeas corpus: order to justify detention or release (prison, child 
custody)  
  

  

Declaratory Judgment 

  

Discussion: 
  

Replevin is a specific writ that is a hybrid of injunctive and restitutionary relief.  It is usually 

classified as a legal restitutionary form. 

  

  Prof. Thomas - In your slide you state that these are special types of injunctions, but in the book 

it lists these as specific remedies other than injunctions.  Are these technically injunctions? 

   Yes, these are technically injunctions.  They developed historically as separate little writs, 

much like the special little restitutionary devices, but are essentially just seeking injunctive relief 

in certain types of narrow circumstances unique to each writ.  For purposes of this class, it is 

enough to appreciate that these special writs are simply requests for injunctions and that similiar 

injunctive-like analyses would apply.  So, for example, a request for specific performance would 

trigger the usual qualification test for injunctive relief.  
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TEMPORARY INJUNCTIONS 

  

The goal of a Temporary Restraining Order (TRO) is to prevent 

immediate harm from occurring.  As with all injunctions the 

scope of the TRO must match the scope of the Plaintiff's harm 

(the Plaintiff cannot get more than her rightful position). 
  

Basic Rules for Granting a TRO: 

  

  1.  There is a likelihood of success on the merits. 

  2.  Irreparable injury will occur within the next 7-10 days. 

  3.  Threatened injury outweighs damage of TRO to Def.  

  4.  TRO is not adverse to the public interest 

  5.  The Plaintiff has made an effort to notify the Defendant 

       (see exception below) 

  6.  Plaintiff posts a security bond 
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  7.  The adverse party may move for dissolution of the TRO and 

must be given a hearing upon two days notice. 

  8.  The adverse party is not bound by a TRO until they are 

notified  
  

Notice exception - p. 188 - F.R.Civ.P. 65 "requires that a TRO 

may be granted without notice... only if it clearly appears from 

specific facts set forth in an affidavit or verified complaint that 

there is immediate need for an order before the adverse party 

can be heard and the attorney of the party seeking the TRO has 

certifies in writing what efforts were made to give notice... to the 

adverse party and has provided the reasons supporting the claim 

that notice should not be required." 

  

Rule 65 requires a TRO applicant post a security bond to cover 

costs and/or damages which the Defendant may incur if the TRO 

is granted erroneously 

  

Rule 65 imposes a 10 day limit on TROs; this time period may 

be extended for good cause or by consent of the adverse party. 
  

p. 189 - With rare exceptions ("serious, irreparable 

consequences"  See Schiavo v. Schiavo p.195), courts generally 

will not allow interlocutory appeal of TROs because of their 

extremely short duration. 
  

  

DISCUSSION 

  

  In order to grant a TRO/PI does the likelihood of success on 

the merits have to be "substantial" as it says in Schiavo? 
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